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THE LEGALITY OF COMBINATIONS IN 
FOREIGN TRADE. 

The Webb bill 1 which proposes to authorize combinations in 
furtherance of foreign trade and which passed the House at the 
last session may be regarded as a concrete expression of the com- 
mon law sanction of limited monopolies in foreign trade in the 
same manner that the Sherman law 2 may be regarded as a concrete 
expression of the common law prohibition of substantial monop- 
olies in domestic trade. Frequent interpretation of the latter statute 
by the Supreme Court has removed all doubt that it established no 
new economic doctrine and marked no new limits within which 
trade must travel. That Court has definitely approved the un- 
written law which had been recognized in England for centuries 
and which had not been successfully challenged here in any authori- 
tative case. Since the Standard Oil 3 and Tobacco 4 cases were 
decided, business men have been able to conduct their affairs with 
a reasonable assurance that isolated phases of their business 
which may offend the rule will not subject the entire business to 
destruction. They know that their entire business conduct will 
be considered if it comes under scrutiny of the Law and that the 
application of the Law to that conduct will be essentially a ques- 
tion of economic fact. 

*H. R. 17350, 64th Congress, 1st Session. Passed the House September 
2, 1916. The Bill provides in substance that the Sherman law shall not be 
so construed as to declare illegal a combination engaged solely in export 
trade or an agreement made or act done in the course of export trade 
by such combination so long as domestic or export trade is not restrained; 
that the Clayton law shall not be so construed as to forbid the acquisition 
or ownership by any corporation of the whole or any part of the stock 
or other capital of any corporation organized solely for the purpose of 
engaging in export trade, and actually so engaged, so long as trade is not 
restrained or competition substantially lessened within the United States; 
that the Federal Trade Commission law shall be construed as extending 
the prohibition against "unfair methods of competition" to competitors 
engaged in export trade even though the acts in question be done without 
the territorial jurisdiction of the United States; and that combinations 
engaged solely in export trade shall file with the Federal Trade Commis- 
sion annual statements as to their places of business, officers, stockholders 
or members, certificates of incorporation or articles of association, and all 
contracts in relation to foreign trade; and providing forfeitures for viola- 
tion of the law. 

16 Stat. 209, July 2, 1890. 

'Standard Oil Co. v. United States (1911) 221 U. S. 1, 31 Sup. Ct. 502. 
'United States v. American Tobacco Co. (1911) 221 U. S. 106, 31 Sup. 
Ct 632. 
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In the prosecutions under the Sherman law the combinations 
assailed have been principally those in restraint of interstate trade, 
although the statute in terms denounces also such combinations in 
restraint of trade with foreign nations. Possibly the dispropor- 
tionate ratio which the great volume of domestic commerce carried 
on by those combinations bears to their foreign commerce has 
almost entirely diverted attention from the latter. The foreign 
trade has not been wholly without notice, however. Both the 
Standard Oil and Tobacco cases involved ramifications of foreign 
trade which were not inconsiderable, while in the Steel" case, which 
is now pending before the Supreme Court after a decision in the 
trial court in the District of New Jersey favorable to the combi- 
nation, the foreign trade was shown to be considerable. Indeed 
in the Steel case there was much testimony to the effect that one 
of the most important advantages flowing to the various units 
comprising the combination and to the domestic market generally 
was the great increase in foreign trade which the combination made 
possible. In the Harvester 6 case, which is also before the Supreme 
Court on appeal after a decision in the trial court in the District 
of Minnesota unfavorable to the combination, a most important 
part of the defense rested upon the great foreign trade of the com- 
bination. It was urged that the combination had developed a great 
volume of foreign trade without injuring either the interstate or 
foreign trade of its competitors. 7 

Section 73 of the Wilson Tariff law of 1894 8 declared void any 
combination between importers when such combination was in- 
tended to restrain domestic trade or increase the market price in 
the United States of any imported article. The provisions of that 
section have been retained in the Federal statutes, with an amend- 
ment 9 to include agents as well as principals engaged in the combi- 
nation denounced. This statute, like the Sherman law, also reduces 
to concrete form the common law. doctrine in relation to substantial 
monopolies in the import trade. It merely affirms the principle 

•United States v. TJ. S. Steel Corp. (D. C. 1915) 223 Fed. 55. 

*U. S. v. International Harvester Co. (D. C. 1914) 214 Fed. 987. 

'The Steel and Harvester cases were argued before the Supreme Court 
early in March, 1917, and are now under consideration. The Harvester 
case was originally argued before the Supreme Court in April, 1915, but 
after holding it under consideration the Court ordered a reargument. It is 
after that reargument that the case is again under consideration by that 
Court. 

•28 Stat 570, August 27, 1894. 

•37 Stat 667, February 12, 1913. 
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that any combination among importers which is intended to operate 
to restrain trade within the borders of the country is contrary to 
the public policy of the United States, illegal and void. These 
two statutes, the Sherman law and that portion of the Wilson 
Tariff law in relation to combinations among importers, are the 
national antitrust acts as denned in the Federal Trade Commis- 
sion law 10 and also in the Clayton law. 11 

No law similar to that contained in Section 73 of the Wilson 
Tariff law has been passed in relation to combinations between ex- 
porters. The fact that it was considered advisable to supplement 
the Sherman law with a definite statutory provision against combi- 
nations in the import trade without a similar provision against com- 
binations in the export trade may or may not be significant, but it 
indicates that Congress thought that combinations in the former 
were dangerous enough to warrant such supplementary and explan- 
atory legislation while it did not so consider such combinations in 
the latter. It follows that a statute such as the Webb bill proposes 
may not after all be necessary to acccomplish the purpose of that 
bill, although it may be advisable as a declaration of principle. 

The purpose of the Sherman law is summed up in its title, 
"An act to protect trade and commerce against unlawful restraints 
and monopolies." It was framed to express the conviction which 
had become common in the latter part of the nineteenth century 
in the United States that there was a menace, actual or potential, 
in the rapidly growing business organizations engaged in inter- 
state and foreign commerce which the economic policy of the 
country since the close of the Civil War had fostered. It was a 
measure of defense against monopolies which might become so 
powerful as to hinder the free pursuit of trade upon terms of 
equality by all our traders. It vitalized the principle that competi- 
tion and not monopoly is the rule of economic policy in this coun- 
try by giving that principle statutory sanction. In restraining 
monopolies it aimed to promote competition, to foster trade at 
home and abroad. 

It has not been held in any authoritative case that the Law 
forbids our citizens to join their forces to protect themselves 
against combinations in the form of cartels which foreign govern- 
ments authorize to further their own trade both at home and 
abroad. Nor indeed has there been any suggestion that the Law 

"38 Stat 717, September 26, 1914. 
u 38 Stat 730, October 15, 1914. 
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forbids our own citizens to join with foreigners for the purpose 
of furthering either our foreign or domestic trade, so long as by 
so doing they do not unreasonably restrain either branch of trade. 
It is said that the foreign cartels are able to sell their products to 
consumers in their own countries at prices which our individual 
exporters cannot meet. If by combining for their export trade 
our producers can compete with those cartels are they to be denied 
that right by a narrow construction of the Sherman law? So long 
as such combinations have no injurious effect upon commerce at 
home they seem to be in harmony with the spirit of that Law rather 
than opposed to it. If such combinations build up a foreign trade 
which did not exist before, do they not also stimulate domestic 
trade and increase competition here in the production of merchan- 
dise which can be most advantageously marketed abroad by the 
combinations? So long as there is no such exclusiveness in any 
particular combination as to tend to monopolize the trade in the 
merchandise of that combination either at home or abroad it is 
clear that the Sherman law does not apply. The decisions of the 
trial court in the Steel and Harvester cases indicate as much, even 
though on the facts in the one case the combination was held lawful 
while on the facts in the other it was held unlawful. The facts 
differed but the law remained constant. 

As the District Court said in the Steel case, referring to the 
Sherman law : 12 

"Manifestly, the trade which it seeks to protect is the natural and 
normal buying and selling of property, and the protection it gives 
is by preserving to all engaged in such trade, this trade right of 
natural and normal buying and selling, free from unlawful re- 
straints and monopolies." 

Judge Buffington went on to point out that the Law did not forbid 
all restraints and monopolies but only such as were unlawful. 
Further seeking to define unlawful restraints and monopolies, he 
quoted from the opinion of Mr. Justice Holmes in Nash v. United 
States 13 an epitome of the decisions of the Supreme Court in the 
Standard Oil and Tobacco cases in the words : 14 

"Those cases may be taken to have established that only such 
contracts and combinations are within the act as, by reason of 
intent or the inherent nature of the contemplated acts, prejudice 

«at p. 61. 

"(1913) 229 U. S. 373, 33 Sup. Ct. 780. 

"at p. 376. 
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the public interests by unduly restricting competition or unduly 
obstructing the course of trade." 

The result of the decisions epitomized in Judge Buffington's quota- 
tion from the Nash case is that notwithstanding the rigidity of the 
rule as it was announced in the early decisions under the Sherman 
law, it is clear now that it denounces only such contracts and combi- 
nations in the nature of restraints and monopolies which "prejudice 
the public interests by unduly restricting competition or unduly 
obstructing the course of trade." The court is thus left to deter- 
mine the legality or illegality of the combination by its inherent 
nature and its policy and acts in expression of that nature. The 
Law has ceased to be an academic abstraction and its application 
has become an exercise in practical economics. 

Possibly the most significant combination in foreign trade which 
has been tested by the Sherman law in recent years is the United 
States Steel Products Company, which came to the attention of the 
court in the Steel case. 15 The Products Company was formed in 
1903 and is owned by the Federal Steel Company which in turn 
is a subsidiary of the United States Steel Corporation. It is the 
entity by means of which the foreign business of the Steel Cor- 
poration is conducted, and it was formed to consolidate the foreign 
trade departments of all the many subsidiaries which went to form 
the main combination. In effect it is the foreign department of 
the Steel Corporation, and it is a completely organized combina- 
tion in foreign commerce in iron and steel such as a statute embody- 
ing the essential features of the Webb bill would definitely mark 
as legal. It is of interest, therefore, to note the views of the Dis- 
trict Court upon that combination in foreign commerce when tested 
by the Sherman law and before the enactment of any legislation 
having the design or effect of rendering it immune from the inhibi- 
tions of that Law. 

Judge Buffington observed 16 that the Products Company was 
not joined as a party defendant with all the other subsidiaries of 
the Steel Corporation and considered it worthy of note that it had 
not been so joined, whether by accident or design "with the pur- 
pose of conserving its foreign trade". There was an intimation 
that even the government considered that it was proper to combine 
for the purpose of furthering the foreign trade of the various sub- 
sidiaries of the Steel Corporation while improper for them to com- 
_____ 

M at p. 97. 
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bine for the purpose of furthering their domestic trade. The Judge 
added, however, that the omission of the Products Company from 
the list of parties defendant would not result in immunity from 
the operation of the Sherman law invoked in the action against 
the Steel Corporation and all its other subsidiaries, since if the 
court found against them and decreed their dissolution the Products 
Company would be deprived of its source of supply and conse- 
quently of its ability to comply with the demand of the foreign 
trade. He then observed :" 

"It is apparent that the monopolization and restraint of foreign 
trade must in the nature of things consist of either taking away 
from others a foreign trade which already existed, or if such for- 
eign trade was not in existence, then in building up or maintaining 
such foreign trade by preventing or restraining others from enter- 
ing it." 

Upon that paragraph of the opinion may be said to turn the whole 
argument of the case as far as the Products Company was con- 
cerned. If the combination of the export departments of all the 
subsidiaries of the Steel Corporation under the name of this 
Products Company had the purpose or the result of taking away 
from other traders in this country a foreign trade which already 
existed or of building up or maintaining a foreign trade by pre- 
venting others from entering it, then it was a monopolization and 
restraint of trade with foreign nations within the meaning of the 
Sherman law. There was no suggestion that that Law was not 
entirely adequate to encompass any such unlawful combination. 

Although in the Steel case there was drawn no deduction that 
such a combination would not be unlawful if it did not have the 
purpose or result of either taking away from others a foreign 
trade which already existed or of building up or maintaining such 
foreign trade by preventing others from entering it, one may 
nevertheless with confidence draw such a deduction from the find- 
ings in that case. Upon the facts of that case the court found that 
no such purpose or result was shown against the Steel Corporation, 
its subsidiaries or the Products Company. Accordingly the court 
held that this combination in export trade was not unlawful, but 
it did hold that if the facts had so warranted, the combination might 
be dissolved under the Sherman law. There was no intimation 
that any new statute was needed either to legalize such a combi- 

"at p. 98. 
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nation so long as it kept within the rule of reason or to penalize 
or destroy it if it transgressed that rule. 

In testing combinations in foreign trade by the Sherman law, 
the rule of reason is just as authoritative and effective as it is in 
testing combinations in domestic trade, for the Law applies with 
equal force to both branches of trade. The manner of the appli- 
cation of the rule is necessarily different, however, for it is obvious 
that the effect upon the community at large of unduly restricting 
foreign trade is different from the effect of unduly restricting 
domestic trade. The effect of the former is indirect ; of the latter, 
direct. Both at the common law and under the Sherman law 
monopolies and restraints are held odious out of considerations 
of public policy, of the general welfare of the whole body of the 
citizens of the country and not primarily of the welfare of either 
domestic or foreign traders. They are condemned because they 
give the power directly and injuriously to affect the consumers by 
artificially fixing prices or lowering the quantity or quality of 
commodities. 18 Free competition among traders is thought to 
stimulate endeavors to increase trade by better pleasing the con- 
sumers, by selling them better goods at lower prices. Therefore, 
combinations among traders engaged in domestic trade might very 
well have a tendency directly and injuriously to affect domestic 
consumers. So also might combinations among traders engaged in 
the import trade. On the other hand, combinations among ex- 
porters, from their very nature, could not be said to have an in- 
jurious effect directly upon domestic consumers. If the result of 
the combination is that prices in foreign trade are raised it is for- 
eign consumers who bear the burden of the increase. The Sher- 
man law was never designed to protect foreign consumers. It is 
the function of our municipal law to serve the interests of our own 
people. It does not seek to bestow an extraterritorial protection 
over citizens of other countries not residing within the jurisdiction 
of our laws. The Sherman law does not attempt to trespass upon 
the domain of international law, even though it does affect inter- 
national trade when participated in by those subject to our munici- 
pal law. 

If a combination in furtherance of our foreign trade has an 
injurious effect upon the citizens of other nations that is not our 
concern. Such is the inexorable law of trade; altruism does not 

"Mitchell v. Reynolds (1711) 1 P. Wms. 181; Horner v. Graves (1831) 
7 Bing. 735; Standard Oil case, supra, at p. 52; 2 Wharton, Criminal Law 
(11th ed.) § 1636; 7 Dane Abr. 39. 
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as yet control that field and there is no international force strong 
enough to make it a universal rule of trade. As was said by Lord 
Coleridge in The Mogul Steamship Company, Limited v. Mc- 
Gregor, Gow & Co., 19 

"It must be remembered that all trade is and must be in a sense 
selfish ; trade not being infinite, nay, the trade of a particular place 
or district being possibly very limited, what one man gains another 
loses. In the hand to hand war of commerce, as in the conflicts 
of public life, whether at the bar, in Parliament, in medicine, in 
engineering, (I give examples only,) men fight on without much 
thought of others, except a desire to excel or to defeat them. 
Very lofty minds, like Sir Philip Sidney with his cup of water, 
will not stoop to take an advantage, if they think another wants 
it more. Our age, in spite of high authority to the contrary, is 
not without its Sir Philip Sidneys ; but these are counsels of per- 
fection which it would be silly indeed to make the measure of the 
rough business of the world as pursued by ordinary men of 
business." 

That case involved the question whether it was lawful for a 
group of shipowners trading between China and Europe to com- 
bine with a view to monopolizing the homeward tea trade and 
in furtherance of that purpose to offer a rebate to merchants who 
shipped in their bottoms exclusively. The combination even 
excluded a rival group of shipowners from the benefits of the 
association. The court held that the combination was lawful. 
That decision was affirmed by the House of Lords. 20 The 

"(1888) 21 Q. B. D. 544 at p. 553; affirmed (1889) 23 Q. B. D. S98. 

»[1892] A. C. 25. 

By the terms of the Shipping act recently passed by Congress (Act of 
September 7, 1916, Chapter 451, Section 15, Pub. Laws, 64th Congress, 1st 
Sess., C. 451, p. 728) combinations of shipowners, provided they are ap- 
proved by the Shipping Board created by the act, are exempt from the oper- 
ation of the Sherman law, the provision of the Wilson Tariff law against 
combinations in the import trade, and supplementary statutes. The act re- 
quires common carriers by water, or other persons subject to the act to 
file with the Shipping Board a copy, or, if oral, a memorandum, of every 
agreement with other such carriers or other persons subject to the act 

"fixing or regulating transportation rates or fares; giving or 
receiving special rates, accommodations, or other special privi- 
lege or advantages; controlling, regulating, preventing, or de- 
stroying competition; pooling or apportioning earnings, losses, 
or traffic; allotting ports or restricting or otherwise regulating 
the number and character of sailings between ports; limiting 
or regulating in any way the volume or character of freight 
or passenger traffic to be carried; or in any manner providing 
for an exclusive, preferential or co-operative working arrange- 
ment The term 'agreement' in this section includes under- 
standings, conferences, and other arrangements". 
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Supreme Court in the Standard Oil case referred with approval 
to the opinion delivered upon that affirmance. Chief Justice 
White remarked 21 that it clearly showed the scope and effect of 
freedom to trade and to exercise every reasonable right incident 
thereto which had become the rule in the English law even before 
the English Anti-trust Act, which was passed shortly before that 
decision was announced. That decision proclaimed the rule of 
reason as the governing principle of the English law on restraints 
and monopolies both at the common law and under the statute. 

The Steel case is not the only important application of the 
Sherman law to combinations in foreign trade which has recently 
received marked attention. Fully as significant is the Harvester 
case. 22 The International Harvester Company was organized in 
1902 as a combination of five competing companies engaged in the 
manufacture of harvesting machinery and similar products. 
Other companies were subsequently added to the combination. 
The original combining companies produced over 85 per cent, of 
all harvesting machinery sold in the United States, and accessions 
made to the combination a few months after its organization gave 
it practically all the export trade in harvesting machinery. At 
the time of the organization of the combination, the several ele- 
ments composing it were rapidly increasing their foreign trade. 

The contentions of the defense in the District Court are briefly 
stated in the opinion by Judge Smith : 28 

"The defendants claim that the objects of the organization 
were: 

First, to build up the foreign trade; 

The Board is empowered to cancel or modify any such -agreement 
"that it finds to be unjustly discriminatory or unfair as be- 
tween earners, shippers, exporters, importers, or ports, or 
between exporters from the United States and their for- 
eign competitors or to operate to the detriment of the com- 
merce of the United States, or to be in violation of this Act, 
and shall approve all other agreements, modifications, or can- 
cellations". 

This statute anticipated by a few months the recent decision of the Su- 
preme Court in Thomsen v. Cayser, decided March 6, 1917, in which Mr. 
Justice McKenna held that the Sherman law applies to a combination of 
shipowners engaged as carriers between the United States and South 
Africa when the purpose is to monopolize the carrying trade between the 
ports of the United States and South Africa. The decision follows the 
rule of reason laid down in the Standard Oil, Tobacco and Nash cases, 
supra. 

a Siipra, at p. 56. 

"supra. 

"at p. 992. 
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Second, by the combination to secure more capital to enable 
them to continue the battle in the foreign market; 

Third, by enlarging the scope of the business so as to include 
other lines of agricultural implements to make an all the year 
around business; 

— and that it was not the intention to oppress the domestic 
market, and that they have not done so." 

The Harvester case, like the Steel case, reduced itself to an 
examination of facts. Early in its opinion the court quoted from 
the defendants' argument, 2 * "This case is one of fact, not of con- 
troverted questions of law." It seems to have been conceded that 
the rule of reason must be the guide, whether the domestic or 
foreign aspects of the trade of the combination were to be con- 
sidered. If the combination was injurious to either, it was unlaw- 
ful ; if not, it was lawful. But at the very threshold of the case 
arose the question whether the injury must be actual or merely 
potential. This inquiry the court speedily resolved by holding that 
it was immaterial whether or not injury in fact was proved and 
that it was sufficient that it could have been inflicted. The court 
brushed aside the argument that the foreign trade of the combina- 
tion had increased ten fold within ten years after its organization 
and prior to the commencement of the suit. It refused to venture 
an opinion as to whether or not the separate companies might have 
been equally successful or more so had there been no combination, 
in view of the fact, which it significantly noted, that those separate 
companies were rapidly advancing in the foreign field when they 
combined. The court's chief concern was with the effect which 
the combination had upon the domestic trade. It definitely held 
that it was unlawful to restrain the domestic trade in order to build 
up the foreign trade. In so holding the court re-affirmed the ele- 
mentary principle that our laws are concerned primarily with the 
welfare of our own people, that they are not extraterritorial and 
that their sole function is to protect our own citizens and foster 
their industries. The fact that the benefits of modern harvesting 
machinery were brought home to the citizens of many foreign 
nations residing in the remote places of the world was held sub- 
ordinate to the fact that, by that very expansion of the industry, 
full freedom of competition in the industry within this country was 
impeded. It upheld the government's contentions that the corn- 
et p. 988. 
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bination was in restraint of domestic trade and tended to 
monopolize, and that this restraint and monopoly were the direct 
and immediate effect of the consolidation of the five original 
companies. 

Judge Smith pointed out 20 that it would have been unlawful 
for the five competing companies which formed the original com- 
bination to make a contract as to prices or collateral services, and 
that under the decisions they could not form a combination which 
was in effect not only a contract as to prices and collateral services 
but also as to all other incidents of the business in which those 
several companies were engaged. The combination of those five 
companies eliminated competition between them and left only 15 
per cent, of the harvesting machinery trade of the country free to 
compete with it. Such a combination was not called for by any 
compelling exigency. Judge Smith observed that if the five com- 
panies were small and their combination had been essential to 
enable them to compete with large corporations, under the rule of 
reason the combination would not have been in restraint of trade 
but in furtherance of it, but that since there was no such necessity 
for the combination it was an unreasonable restraint of trade. He 
was careful to point out that the great success of the combination 
or its mere size was immaterial, that it was not a combination of 
two or more competing companies that was unlawful but only 
such a combination if it unreasonably restrained trade. Mere 
size, then, was not held unlawful. It would be lawful for large 
companies to combine if by so doing they did not restrain trade. 
Whether they did restrain trade was always a question of fact to 
be decided anew in each case. In effect, it was held that combina- 
tions in furtherance of foreign trade are not inherently unlawful 
and do not become so until they assume the aspect of unreasonable 
restraint of either foreign or domestic trade, but that the moment 
they do assume that aspect they are unlawful. The decision in 
this case announced no new principle ; it very simply affirmed the 
rule of reason. 

Both the Steel case and the Harvester case present instances 
of combinations in foreign trade. In the former case a separate 
corporation, the Products Company, was organized to unite the 
foreign departments of several competing companies, while in 
the latter case the combination merely took up all the trade of the 
combining companies without employing the instrumentality of a 

»at p. 999. 



COMBINATIONS IN FOREIGN TRADE. 415 

separate company exclusively for the foreign trade of all the con- 
stituent companies. The distinction seems not of great impor- 
tance, however, for the essential fact is that in both cases the 
foreign /trade of several competing companies was combined. 
There seems to be a significant distinction, however, in the situa- 
tions of the constituent elements of the two combinations at their 
inception, i. e., the foreign trade of all five of the companies which 
went to make up the Harvester Company was rapidly increasing 
while that of the various companies which went to make up the 
Steel Corporation was stagnant or non-existent. The Harvester 
Company combined instrumentalities of existing foreign trade in 
an effort to increase that trade, while the Products Company com- 
bined instrumentalities of a foreign trade which was merely 
potential. Both companies succeeded in their purpose but each 
has met with a different fate at the hands of the trial court. 
Whether they will fare differently in the Supreme Court is yet to 
be seen. Whatever the ultimate decisions may be, the decisions 
already rendered are not irreconcilable. The distinction between 
them seems to be that the combination in foreign trade in the Har- 
vester case, although it promoted foreign trade did so in restraint 
of domestic trade, while the combination in foreign trade in the 
Steel case promoted foreign trade without at the same time doing 
unlawful injury to either domestic or foreign trade. It is not to 
be expected that the Supreme Court will announce any new rule 
of law in disposing of the appeals in these two cases. Neither 
case presents any new theory of construction of the Sherman 
law ; both present questions of fact to which the settled meaning 
of the Law is to be applied. In neither case was the combination 
held to be inherently unlawful merely because it was a combina- 
tion in foreign trade. Both cases, therefore, impliedly authorize 
combinations in foreign trade which do not unreasonably restrain 
either foreign or domestic trade, and assure such combinations 
immunity from the operation of the Sherman law so long as they 
refrain from such restraint. Nevertheless a definite declaration 
by the Supreme Court that so long as such combinations do not 
unreasonably impede either foreign or domestic trade they are as 
exempt from the operation of the Sherman law as are similar com- 
binations in domestic trade will serve to clear a doubt as to their 
legal status. The unusual growth of the foreign trade of the coun- 
try within recent years has made it necessary that the legality of 
such combinations be definitely affirmed. In the absence of dis- 
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tinct judicial sanction of such combinations under existing law it is 
clear that a statute embodying the essential features of the Webb 
bill is desirable. 

Just as the Sherman law embodies the principles of the com- 
mon law in relation to monopolies and restraints in both domestic 
and foreign trade, and just as the Wilson Tariff law serves to 
emphasize the inhibitions of the Sherman law against unlawful 
restraints by importers, so a statute such as is proposed in the 
Webb bill may serve to emphasize the legality of combinations in 
foreign trade which do not unreasonably restrain either foreign or 
domestic trade. Moreover, it may at the same time have the 
salutary effect of emphasizing the inhibitions of that Law against 
combinations of exporters which do unreasonably restrain trade. 

Francis Rooney. 
New York City. 



